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As enthusiasm for health care reform increased asthgton leading up to passage of the
Affordable Care Act (ACA) in 2010, there was a seafcautious optimism that medical liability
reform would be part of the package to help gasaeport from physicians and Republicans and
further trim health care costs. However, no ligpiteform measures survived the final bill, and
since Democrats, who tend to oppose tort reforregrasd control of health committees in
Congress and many states during 2008, the chahpassing traditional tort reform seemed to
diminish.

The final ACA legislation did authorize $50 millidar states and health care systems to
investigate new approaches to malpractice compensand patient safety, supplementing the
$23 million that the Agency for Healthcare Reseancti Quality (AHRQ) awarded in 2010 for
projects to test these new ideas (1). With theder8d initiatives, the focus of reform evolved
from the traditional one of reducing insurance sdast health care providers to targeting both
liability cost control and patient-safety improvameNewer metrics were developed to study the
performance of liability reform including monitogroverhead costs, physician supply, quality of
care, claims frequency, indemnity costs, and défemaedicine, amongst others. Increasingly,
the emphasis in research shifted to measures ottmliability system affects clinical care.

A primary reason for this change in focus was thegption that the current system treats both
patients and physicians unfairly. The present syssedifficult for many injured patients to
access, takes an unreasonable amount of time @ed®xto deliver compensation, and often
results in very different outcomes for patientdwgimilar injuries (2). Less than 22 cents of
every settlement dollar is spent on compensatiag#tient (3). From the physician perspective,
many claims are without merit. 64% of claims clgsin 2010 were dropped, withdrawn or
dismissed. Less than 10 % were decided by a eiaiet, and 90% of these were won by the
physician defendant (4). The high cost of mediigddility insurance has lead to staffing shortages
and changes in physician practice patterns in rstatgs. Medical liability premiums in
Connecticut, New Jersey and Pennsylvania neaglettiin cost between 2000 and 2004.

Proposed Medical Liability Reforms

1. Full disclosure/early offer programs. Four of teeen currently funded AHRQ grants
are for projects investigating the disclosure-affdrapproach championed by the
University of Michigan Health System. These progsanvolve full disclosure of
medical errors combined with early offers of congaion. There is considerable
variability, but most programs involve a carefupknation of what occurred and why it
occurred as well as information about how the fastin plans to prevent a reoccurrence
of such an error in the future. When appropridte disclosure might be accompanied by
an “apology”. In most programs, the patient is aféwl the opportunity to seek legal
counsel to ensure that the offer is fair. 29 sthteg enacted legislation to prevent the
presentation of an apology in a State court folfmpthe occurrence of an unanticipated
outcome.

2. Certificate of merit. These programs are gearesidp claims in their early stages. In
some states, the plaintiff must present an affidéeit the case was reviewed by a



medical expert and that the expert believes tleaghasis for the claim. As of 2009, 25
states required certificates of merit in medicalpractice claims. In Florida, a defendant
rejecting a claim must also submit a written opindd a medical expert that there is a
lack of reasonable grounds for a medical malpractigt.

3. Tortreforms. These measures include caps on daavegels, periodic interim payment
rules, joint and several liability reform, and eddral source rule reform. As of 2011,
about half of the states have enacted caps oncmmeic damages, and six states cap
total damages. Periodic interim payment initiatipesmit claims to be paid over a period
of time rather than all at once. Joint and sevehllity reform laws weaken the joint and
several liability principle that calls for losing@fndants to pay all the damage despite
their level of fault. The collateral source offsele permits total damages payable in a
malpractice tort to be reduced by all or part & émount received by other sources of
payment.

4. Screening panels. Pre-trial panels consisting aficat experts review potential liability
cases before they proceed to court. Approximatelgtates have pre-trial litigation
screening panels.

5. Health courts. With this model, compensation deaisiare based on an “avoidability”
standard rather than a negligence standard andezmation is determined by specially
trained judges rather than juries. This is essignadno-fault” approach in a setting
other than a judicial court. In other countriess thodel has been more acceptable to
physicians, compensates a larger percentage oéhjatients, generates lower overhead
costs, and provides better information about patafety lapses than the tort system (3).

6. Liability safe harbors for the practice of evidetimsed medicine. In 2009, the AMA
adopted principles related to liability safe hagbfmr physicians when they practice in
accord with evidence-based (EBM) guidelines. Thia concept that is gaining increased
traction in the health system reform debate. Rpdimg physicians who follow EBM
guidelines receive liability protection for diagmoand treatment in compliance with the
guidelines. These protections could include civilviunity related to the claims, an
affirmative defense to the claims, and a highedenrof proof for plaintiffs. There would
be no presumption of negligence if a physician da#sadhere to the guidelines.
Admissibility of a guideline by a plaintiff wouldeoprohibited if not introduced by the
physician first.

At this point, it is difficult to know the best apgach to medical liability reform. With the
exception of damage caps, there is very little tathow that any of the potential reforms listed
above will control insurance costs, let alone imphe overall quality of care and patient safety.
The AHRQ projects will not test the full range ebposals, and by design will be limited in the
strength of evidence that they provide. They mayigle a good starting point, however as we
move forward in designing a more just and efficigygtem to fairly compensate injured patients,
minimize administrative waste and improve qualitgare.
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